Introduction
Bertha Wilson created the research department at Osler, Hoskin and Harcourt, the first of its kind in Canada. The department was founded on Wilson's own interests, and the force of her personality lies behind its existence. It was also, as she herself put it, "a function of chauvinism" in the sense that she took up the practice of law at a time when many clients and other lawyers were not comfortable with the idea of a woman lawyer.
Behind-the-scenes research was a way to put Wilson's talents to work while still respecting conventional attitudes toward gender in a conservative profession in the 1960s. This paper explores Wilson's establishment of the department. In particular, it focuses on the research-related initiatives with which she was involved during her time at
Osler, such as the law firm library and the information-retrieval systems for memoranda, opinion letters, and precedents. These are not functions that one would associate with a
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However, the boundaries between roles and functions were blurry at best in Wilson's day. One of the aims of this paper is to capture this era and its gendered dimensions. We hope to provide a snap shot of some of the on-the-ground features of law firm practice at a particular time and place: a large Toronto law firm in the 1960s and early 1970s. We also aim to provide a description of how one extraordinary woman made her way in this environment. What we are providing here is by no means a typical tale -Osler was not a commonplace law practice setting, and Bertha Wilson was an exceptional jurist and an exceptional woman.
Articling at Osler: A Legal Researcher Emerges

"Whatever your assignment, little or least, your great maxim is: 'Make yourself indispensable'"
Bertha Wilson (Convocation Address 1984) 1 In the mid-1950s there were very few women practicing law in Canada. 2 Wilson was confronted with this reality before she even became a law student at Dalhousie Law School, where the Dean dismissively questioned her interest in applying. 3 Wilson persisted and, having achieved top ten standing in her class in all three years of study, received a scholarship to do an LL.M. at Harvard Law School. Once again, she was discouraged by the Dean, who told her that it was foolhardy to attempt to be an academic:
The articling year was therefore a test year on many levels. Wilson herself certainly understood the importance of this probationary period. When it was made clear to her that her position at Osler was confined to the one articling year, Wilson replied with some spunk: "Well, I think that would be a mutually acceptable arrangement. I might not like it here either." 10 She later noted that many women entering a man's world underestimate just how important this proving stage is. "A lot of women, I think, are of the view that as soon as you get into a group, you can start trying to change things. I don't think it works. I think you have to go through this process of proving yourself first." 11 And prove herself she did. From her first assignment -"what is a bond?" -Wilson demonstrated her outstanding capacity to research, read, write, and, in Beattie's words, to think.
12
Wilson remembered "getting a number of research assignments like that during the first months at the firm, and slowly realizing that she could learn the context of the research by going to the filing department and pulling the file herself. Wilson's own specialized practice focused on estates and trusts. However, she was not content merely to draw up wills. Wilson therefore let it be known that she was willing to work on whatever research problem anyone doing any kind of work in the firm might have. Lane reported that if a colleague took a problem to her, she would send back a memo that was clearly written and thoroughly researched. Lawyers could either work with her one-on-one, or they could send their request and wait to hear back.
23
Moving among practice areas was not considered unusual in the 1950s and 60s. Wilson attributed her own delay in making partner at Osler to the unusual nature of her practice when compared with other lawyers at the firm who made partner in five years or less. 37 Former colleagues have emphasized the fact that partnerships were considered in three-year cycles; hence, depending on when a person came to the firm, missing one cycle could mean waiting for the next triennial consideration. 38 Each partner also had a veto in the decision-making process, so unanimity was required. 39 However, it is worth noting that Wilson herself wondered why she had to wait so long. When she asked, one senior colleague replied: "We never thought you would stay because you were married and you really had no reason to be working and we never saw you as a career person, looking ahead." 40 To some, the fact that she was married meant that she "did not 'really need to work' and might leave at any time."
41
Wilson experienced many instances of sexism -both deliberate and unintendedthroughout her legal career. 42 Her time at Osler was no exception. Indeed, one of the reasons she became a "lawyer's lawyer" was to avoid creating discomfort for clients who might feel uneasy working directly with a female lawyer. Consider the image reproduced below; the first page of a memorandum from
Wilson to the Library Committee. Notice how she added her own "s" to "Mr." to make a "Mrs." for herself on one of the law firm's standard-form memos.
The date here is 1972. Wilson had been with the firm for fourteen years, and she was still required to make this alteration. Did she have her secretary add the "s" in every typed inter-office memo using this form?
Anderson noted that a theme in many of Wilson's convocation addresses was the ability to tolerate "minor injustices" in the workplace. These should be "accepted with good humour," Wilson counseled, and thought of as "so trivial as to be properly beneath It is remarkable that the senior male lawyers at Osler were able to set aside whatever gender prejudices they had and let Wilson into their group. However, since she was providing a valuable service, one can see why they would have been motivated to do so. What is perhaps more remarkable is the way that Wilson leveraged credibility and social capital from the kind of activity that one might associate with the most undesirable aspects of law practice -the "clerkish scutwork" of the law -and made it an important and well-respected niche activity. 77 In a way, she was making lemonade from lemons.
Wilson took her "difference" from the other, more prominent male partners, both in terms of what she liked to do and in terms what she and others were comfortable having her do given the times that they were all living in -and founded a unique kind of law practice.
In turn, this practice gave rise to a unique phenomenon: the research department. The research department became a fixture at Osler and remains an important part of the firm today, which other large law firms copied.
78
It is difficult to avoid the conclusion that the successful founding of the research department at Osler was largely due to the force of Wilson's personality: her interests, energy, credibility, and clout. However, we hesitate to say that it was all human agency and serendipity. Timing, for instance, probably also had some role to play. 75 Ibid. 76 Email from McGregor, supra note 63. 77 Gwyn, supra note 7 at 17. 78 Other Canadian law firms with research lawyers today include Torys, Stikeman Elliott, Goodmans, Fasken Martineau, and Ogilvy Renault. This research is based on a search of law firm websites (the quality of which vary widely) and is, therefore, likely to be incomplete. It was in this particular context that Wilson leveraged her "difference" rather than denying it. In so doing, and quite by accident, in some cases, she forever changed the shape of Canadian law practice in a large firm.
Building a Research Practice: The Accidental Contributions
"Your responsibility [is] to be faithful in little things"
Bertha Wilson (Convocation Address 1984) 82 It is important to note that Wilson did not start out with an agenda to build a research department. According to Allan Beattie, the department grew out of her particular way of approaching the practice of law. Wilson was intensely practical in her approach to legal problems. In Beattie's words, she was "practically oriented towards the practical." 83 She took initiatives to improve the quality of her own practice wherever she saw the need; and she was willing to institute her systems on a firm-wide basis. Whether the initiative was taking on responsibility for the law library, or introducing a legislation service or a synopsis service for providing client information, Wilson appeared to be tireless. 84 These projects gravitated towards her and she towards them, although it is often difficult to tell exactly how much of her time she devoted to them and certainly her contributions to the firm went well beyond them. However, the other members of the partnership came to expect that Wilson would set these kinds of projects into motion and 95 Anderson, Thesis, supra note 36 at 137 ("Oslers was able to arrange to store its research index (client names expunged to ensure absolute confidentiality) on QuickLaw with, of course, the further safeguard of an Oslers-only password"). 96 Wilson Memorandum, supra note 86 at 7.
with "a card index system." 97 Likewise, Osler did not computerize either its precedents or the research memos and legal opinions during this period. As a technological matter, it was possible. Lane reported on a punch-card system he saw being used by lawyers at Aetna Life Insurance Company in Hartford, Connecticut, to store and retrieve legal memos using IBM's KWIC ("Key Words in Context") system. 98 Rather, as at Smith and Schancke, the decision was a matter of cost, compounded by the fact that Osler was told the technology would quickly become obsolete.
99
A 1970 visit to White and Case in New York City showed Osler lawyers a perfectly acceptable non-computerized approach to precedents. Essentially, the system would be left to "run itself." Senior lawyers in each department would be responsible for identifying "starter documents" and making sure that members in their practice groups added to these documents from time to time. 100 A more hands-on approach that used the research department and the library was taken with the card system for research memos.
This type of manual system was also observed at White and Case, which used "a standard library-type card catalogue by subject with a brief description of the contents of each near the card catalogue." 102 The indexing was done by one individual, and the "precedent index and storage system … [was] maintained entirely separately from the Library and from the legal research system."
103
Wilson had a long practice of keeping research memoranda and re-using them when the opportunity presented itself. As she put it in 1970, "[i]t's really criminal to have lawyers spending their time going over and over work that has already been done." 104 This repetition not only created the risk of inconsistency that could potentially embarrass the firm, but also it was a waste. Wilson "knew that she could save time and provide a more efficient service to the other lawyers in the firm by establishing an information retrieval system so that the basic research product needed only adaptation and perhaps updating for the particular client situation." 105 However, if the client paid less, the firm made less. Thus, this time-saving cut into the amount of revenue Wilson generated, which created some tension for Wilson at the firm and ultimately led to others determining the amount of her bills.
106
Wilson wanted to add the memos that other lawyers in the firm were producing to her dataset, and to include a specific indication of whether a formal opinion letter had been sent out. The rendering of opinions was the area in which the potential to create embarrassing inconsistency, and to engage the firm's liability, was at its highest. This information was also easy to collect through the law firm's day books or "pinks"-copies on pink paper of all correspondence that left the firm, which were deposited in 102 Ibid.
binders as they were sent out. 107 These binders were the equivalent of day books, a correspondence record of the day's events. 108 Indeed, the carbon sheet separated the letter from a green copy, a yellow copy, a pink copy, and a blue copy. Coombs recalls an occasion in which one of the clerks from the mailroom presented himself to Wilson, pointing out that the wrong colour copy had been sent for the daybook. Wilson took the sheet, wrote at the top "pink copy," and handed it back to him. A separate card was then made for each of the following pieces of information:
keywords, author, matter identifier, cases, and statutes. It was therefore possible to search the system's contents using any of these categories. Such cross-indexing was not a feature of the White and Case system. 111 In 1983 when the system contained approximately 7000 items, the proportion of research memos to opinion letters was roughly 7:3 in favour of memoranda. 112 Client's names were included on the original cards but were deleted when the information was sent to QuickLaw for the database.
113
All of the cards were housed in a "rolodex contraption" with several trays stacked one over the other in a kind of pulley system. This was called an "Acme Visible 111 Lane, supra note 98 at 242. 112 Snell, supra note 99 at 2. 113 Ibid. at 8 ("Once an in-house computer system is acquired the client's name will be re-instated and we will have the best of all possible worlds").
Stratomatic" machine, quite a bit like the one from Acme Visible Records reproduced below.
The cards were organized into plastic trays that rotated independently on parallel tracks, rather like side-by-side ferris wheels. More than one person could stand at the machine and access the plastic trays in the different wheels. Apparently there was an issue about the noise created by the clacking of plastic trays and by the fact that more than one lawyer could use the machine at the same time, creating chit chat conditions disruptive to those sitting in the library reading room area. 114 The machine was housed in the library and unquestionably understood to be a part of its resources.
The actual memos and opinion letters were stored in "Accogrip" binders. A person using the system would search for what he or she was looking for, say by keyword (e.g. smoke easement), would find all the cards under that keyword, and could then pull the physical documents from the binders using the assigned numbers on each card.
Physical copies of the memos tended to disappear as people took them away to use them and forget to return them. Hence, a master copy was kept to replace the gaps that would appear in the binders over time. By 1983, abstracts on the index cards were typed into a word processor and the documents themselves were transferred onto microfiche.
115
Indeed, many of Wilson's memos are still accessible as scanned PDF documents on the current Osler system, and Osler lawyers report that they continue to pop up when doing routine searches on the system.
116
Lawyers were supposed to deposit copies of their research work into the system for indexing and archiving. However, it was difficult to get people to remember to give their memos to the system. Users of the system tended to be contributors to it, particularly younger lawyers who were more comfortable with newer technologies.
117
Research lawyers were well-represented as both users and contributors. implementing "set procedures or a clear protocol" 124 to address issues like when judges should comment on the various positions that were emerging in the decision-making process (were they required to wait for a written draft of the majority opinion?) and how were those responses to be given (must they be in writing; and if so would the memo be made available to everyone?). Wilson's own preference for an "open process" effectuated through memo-writing stemmed from her days at Osler, when she worked primarily through memos.
125
Wilson's direct, one-on-one, research-intensive and memo-oriented style flourished in a large law-firm setting, where meticulous solitary work was of the utmost importance, at least for the sort of practice she had. However, the memo-writing strategy that had worked so well in private practice ran into a wall at the Supreme Court. Indeed, it seemed to be the one place where the simple "work hard" approach did not do the trick.
Perhaps this was because the Supreme Court culture included a level of give and take that
Wilson had not been required to incorporate into her working style before. There also seemed to be an issue of a lack of support and goodwill. With respect to the memowriting protocol, for instance, there were good reasons for not adopting a strict formal system. 126 The fact that Wilson felt she needed one to be properly included in the collective deliberation process is quite a dramatic complaint about the collegiality of the group at that time. There is some irony in the fact that the intense academic style of Wilson's memowriting found greater support at Osler than at the high level appellate courts where one might have thought her way of working would be most welcome.
Conclusion
It has been noted that Canadian law firms have been remarkably consistent in their "stubborn resistance to such innovations as democratic methods of firm governance, aggressive programs of client development, meritocratic hiring practices, and the adoption of new technology." 136 However, this started to change in the 1970s when the boom in capital markets led to the demise of the "old family compact" and "an aggressive, transaction-oriented meritocracy" replaced the traditional nepotism.
137
Wilson played an important role in this at Osler, as it moved away from internal 138 Her professional coping strategy, "working three times harder than everyone else," was not one that all women could follow. Also, after the 1970s, many women would not be satisfied being relegated to the less glamorous aspects of law practice, and they would not feel as Wilson did about operating quietly behind the scenes. Why should they be forced to make lemonade from lemons? Yet, the success of the research department was also a function of her personality: her pragmatic style, relentlessly stubborn approach to all matters, and, as she put it, her dedication to the "little things." 139
